
4 

Response: 


Ha. kathleen Pin. expressed concorn thathistorical operating coatbase 

lag8 tho rat. year thus causing tho CPI-U to not bo reflective of tho 

operating coat8 to bo incurrod. Tho department believes that tho 

annualitation of tho CPI-U compensates providers for thoti.. lag between 

tho reporting roar and tho rat. roar. For example if tho CPI-U were 6%. 

tho factor used to update tho historical operating coat8 would k 10.77%. 

Tho department dosir08to rotain tho proposed language a8 published 

Ha. Pin. a180 believes tho departments amendment to this provision to 

oxpro88 tho investment in land coat8 incurrod priorto January 1, 1984 a8 

king 81.000 per licensed bod. is a significant change Tho department 

disagrees because tho prior permanent rule 52 (12 mcar 8 2.032) was tho 

rule to which tho statement limited according to tholaw8 and rules 

effective on Docombor 31. 1983" referred Tho specific cite in that rule 

is 12 mcar 8 2.052 D.S.b(l)(a). Tho department believes that tho 

amendment proposed attho public hostingis a clarification and desires 

to rotain tho language a8 amended 

comment 62. It. louis Furlong, Attorney-at-Law, commented on several 

proviaion8 of tho rule All of Mr. furlongs comments have boon addressed in 

other comments or in tho departments statement of N o d  and reasonableness 

however mr furlong raises two issues regarding arrms participation in tho 
advisory Group andtho departments compliance with Chaptor 14 which require 

further clarification. 
-rCFA-179 # 'LL3' Date rec’d 3-&-a 



response A 8  indicated in tho department of human services Exhibit D m  mr 

nary Hartin was tho arrm appointed representative In that group. 
Additionally, Cliff Fox. Sharon kannenberg and georgine busch represent 

facilities which are arrm members 

mr Furlong a180 makes several inaccurate statements regarding tho process 


employed by tho department in -king public participation during
tho drafting 

process and desires to address tho80 inaccurate statements in tho following 

mannor: 

(1) 	 Tho 4-29-85draft was not mailed to all proridor.. On April 12. 

1985, a on. page memorandum was sent to all providers indicating that 

a draft of tho rule warn available upon request and thatany comments 

received by tho department would k considered "in completing tho 

final draftof the r u l e  many providers didrequest and were sent 

tho rule 

(2)  	 we received comments from 11 persons or organizations Contrary to 

mr Furlong'. opinion. tho commentors r a i d  many concerns including 

issues such a8 the establisment of limits by goographic group.. 

funded doprociation, agreements with minnesota housing finance 

agency top management limits useful life of  capital assets and 

general reporting requirements Tho department considered all of 

tho80 comments and mado changes a8appropriate the major change 

was the elimination of goographic group8 for purposes of establishing 

limits on operating coats. this change was made because tho 

department vas persuaded by the comments that such ranking and 



comparisons among facilities would bo inequitable until tho 


department develops a system of reimbursement which is based on tho 


mix of resident needs in each facility. 


(3) Tho departmenthold periodic mooting. with tho advisory Groupand 


informally met or talked to different provider. throughout tho 


rulemaking process however tho department is unaware of any public 


meeting other than tho Advisory Group meetings hold
to dim.. this 

draft. 

( 4 )  On July 17, 1985, tho department sent a Noti- of hearing informing 

all providora thattho proposed rule was available upon request and 

giving all pertinent inforastionregarding tho hearing and 

availability of tho snr 

Tho department believes that tho process employed is consistent with tho 

requirements of ms 8 14.01 to 14.38. additionally tho department asdo 

considerable offort to allor public inputbeyond that which is specified in 

statute Tho processof drafting a rule involves tho production of many 

draft.. Draft. are circulated to -cur. input from interested parties 80 that 

futuro draft., if appropriate can bo changed 

Supercedes 
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comment arrm has submitted a complete alternative rule along with a 

Statement of Need reasonableness 

response The Department has reviewed this rule and SNR and submits 

initially that to  the extent the arrm rule conflicts with the Department's 

proposed rule, adoption of the arrm rule m y  result in substantial change 

and therefore cannot be adopted The ARM rule incorporatee the 

suggestions and criticisme d e  by arrm members at the public hearing The 

Department has already addressed these comments and criticisms in  its 

comments submitted to  the Administrative Law Judge at the end of the 2-y 

comment period. 

BY proposing this rule, arrm loses sight of the fact that "regulatory 

agencies do not establ ish rules of conduct t o  last forever (citation 

omitted and that an agency nu& be given -le latitude t o  "adopt their 

rules and policies to  the demands of changing circumstances Mor 

Vehicle Mrs. Assn. V. State Fami mutual 103 S.Ct. 2856 ,2866 (1983). 

Supercedes Date Appr. 
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The latitude allowed the! agency is reflected by the standard which the 

Administrative Procedure Act directs the Administrative law Judge t o  apply 

in reviewing a proposed rule. It is required that the agency make an 

affirmative ahowing establishing the need for and reasonableness of the 

proposed rule (Minn.Stat. 14.14, subd.2) The administrativelaw judge 

is not obliged or required to  weigh the proposals in the arrm rule against 

the proposals in the rule to  determine which i s  more 

reasonable. It is the Department which possesses the legislative mandate 

t o  promulgate a reinbursanent rule. It is the department which is 

irrefutably presumed to  possess the authority and expertise to  develop the 

rule. accordingly whether a given public comment or a proposed rule 

provision offers an alternative that my be as reasonable (or even more 

reasonable) than the Department's is not the issue 

To the extent that the has reviewed the proposed M rule, the 

Department has determined that several provisions of this rule would result 

in substantial increases in expenditures in violation of the cost 

containment directives in the enabling legislation. For example just the 

change of divisor from "resident days" to  "93% licensed capacity days" 

(page 39 of arrm rule) to  compute the operating cost payrent rate would 

increase expenditures in the Medical Assistance program by approximately 

$4,000,000. 
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The proposed -rating cost adjustment allomme (page 41 - arrm rule) 

whichinvolves the addition of .30 cents per day and is not connected by 

any cost incurred by the faci l i ty ,  would result in an increase of over 

$500,000 i n  Medical Assistance expenditures other changes proposed by 

arrm i n  property related reimbursement in elimination of cost limits, d 

in provisions regarding transactions between related organizations, would 

produce even =re dramtic increases in Medical Assistawe expenditures 

These increases in Medical Assistance expenditures are not only contrary to 

the legislative mandate, but would also have the effect of jeopardizing the 

waivered services program as explained on page 4 of the departments snr 

Most of the argumentspresented in the arrms snr have been already 

addressed by the department Emever, there are two new issues raised that 

the Department feels need further clarification. First, in the Scope 

section, claim that the Department is impermissiblyretroactively 

applying the proposed rule. they recommend that 1986 be used as a base 

year so that the f irst  rates set under the proposed rule be the rates set 

for october 1, 1987. The department believes that its proposed rule is not 

retroactive since no pa- rate shall be established under that rule 

until after january 1, 1986 which is after the effective date of the rule. 

The fact that the proposed rule usee as a historical base 1985 costs only 

shows that we have a continuousprospectivereimbursement system. 
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arrms (Part 9553.0050 I point 4) alleges that the Department's formula 

for apportioning operating costs payment rates is algebraically incorrect. 

The Department believes that the provision in its propeed rule, as amended 

( P a r t  9553 .0050, subpart 1I it emA, subitem 2) is mathematically correct. 

The provision can be stated a~ follows: 

Operating 
programOperatingCosts1 X Total Cost = Program 

TotalCosts2OperatingRate3 Operating 
Payment cost 

Payment 

Rate 


1. After allocation/reclassification of such wets as payroll taxes 

and fringe benefits. 

2. 	 After reclassification of Special Operating costs and Central Office 

property Related Costs. 
3.  After adjustment for reclassification in  number 2. 

The Department believes that it established that its proposed rule as 

amended is necessary and reasonable and respectfully requests that the 

administrative l a w  judge recommend the adoption of the Department's 

proposed rule as amended. 



STATE OF MINNESOTA 
DEPARTMENT OF HUMAN SERVICES 

444 l a f a y e t t e  ROAD 

ST. PAUL. MINNESOTA 55101 

November 15. 1985 


Mr. Goorue Bock 

administrative Lawjudge 

office of administrative hearings 

400 Summit Bank building 

310 So. 4th Avo. 

minneapolis ?IN 55415 


dear judgeBock: 


I am forwarding a revisor certified
copy of thorevised ruleparts 9553.0010 
to 9553.0080. and tho Departrant of Humanservices findingof Facts and 
Conclusions. for your approval. Tho page and line numbers referencedin tho. 

finding of Facts are keyed to tho July 1. 1985 draft oftho rulewhich Judge 

lunde used in writing his report I have also included acopy of tho rule as 

proposed in tho Stat0register 


A draft version of this matorial was given tojudge lundeon Friday, november 

8 .  	1985 as he requested Only minor technicalamendments haveboon mado since 
the draft wassubmitted to judgelunde Thoso amendments arm listed on page 
14 of tho Findinus of Fact andconclusions since we must submit tho 
permanent rule to thoStat. register by november 21, 1985 if it i s  to bo 
effective before thotemporary rule expires your approvalby november 19. 

1985 would bo most approciatad. 


Thank you. 


sincerely 


Charlor osell Suporvisor 

rule administrationand 


Policy development 


AN EQUAL OPPORTUNITY EMPLOYER 

-49 
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STATE OF MINNESOTA 


DEPARTMENT OF HUMAN SERVICES 


IN THE HATTER OF THE PROPOSED ADOPTION 
OF DEPARTMENT OF HUMAN SERVICES R U L E S  
relating TO determination OF PAYMENT 
RATES F O R  INTERMEDIATE CARE FACILITIES 
FOR PERSONS W I T H  MENTAL RETARDATION 
PARTICIPATING I N  THE MEDICAL ASSISTANCE 
PROGRAM, PARTS 9553.0010 t o  9553.0080 

ORDER ADOPTING RULES 


The above-entit led matter came on for hearing before Administrative 
Law Judge Jon lunde on the 2 lst, 22nd,and 23rd days of August, 1985, 
cameacing a t  9:00 a.m. on August 2 l s t  i n  the State office B u i l d i n g ,  Roan 
200, St. Paul, minnesota after proper n o t i c e  required by minnesota 
S t a t u t e s ,s e c t i o n  14.14 was served upon all persons a s s o c i a t i o n s  and b 

other interested groups registered with the State department of H u m a n  
Services for that purpose. 

After affording i n t e r e s t e d  persons an opportunity t o  present  wr i t ten  
and or&� data, s t a t e m e n t s  andargumentshearing all of the testimony,
consideration all of t h e  evidenceadduced and upon t h e  records, files, and 
proceedings herein and app l i cab le  statutory standards or criteria and 
confirming the need for and reasonableness of the  above-captioned rules. 

NOW, therefore I T  IS ordered that them rules i d e n t i f i e d  as Payment
Rates for I n t o m e d i a t e  Care f a c i l i t i e s  for Persons wi th  Mental Retardation 
Limnsod Under minnesota Statutes, chapter 144 pa r t i c ipa t ing  in  the 
Medical Assistance Program me adopted this 15th day of November, 1985, 
pu r suan t  t o  the au thor i ty  ves t ed  in me by minnesota statutes sec t ion  
256B.501. 

STATE OF MINNESOTA 

HCFA-179 # g6-3 Date Rec'd 3-A4z-. 
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STATE OF MINNESOTA 

DEPARTMENT OF HUMAN SERVICES 


I n  t h e  Matter of t h e  ProposedAdoption 
of Department of Human Service Rules 
Relating to Determination of Payment
Rates for Intermediate  Care Facilities 
for Persons wi th  Mental Retardat ion 
Participating i n  t he  Medical 
Assistance program Parts 9553.0010 t o  
9553.0080 

FINDINGS OF FACT 
AND CONCLUSIONS 

The above e n t i t l e d  matter came before Administrative Law Judge Jon L. 
lunde a t  9:OO a.m. on August 21, 22, and 23, 1985, a t  the State Office 
B u i l d i n g ,  Roam 200, St. Paul, Minnesota, after propernot ice  required by 
Minnesota S t a t u t e s ,  s e c t i o n  14.22 was served on all persons, assoc ia t ions ,  
and other in te res ted  groups  registered with the State Department of Human 
S e r v i c e s  f o r  that purpose. 

After a f f o r d i n g  i n t e r e s t e d  persons an opportunity t o  p resen t  wr i t t en  and 
oral data, s ta tements ,andargumentshaving heard all the testimony,
havingconsidered all t h e  evidence addressed upon the records, files, and e 

proceedings herein,  the Department accepts and incorporates  the Findings
of Factof t h e  Administrative Law JudgeJon Lunde, i n  this matter With 
respect t o  the d e f e c t s  i d e n t i f i e d  by Judge lunde and Chief adminis t ra t ive 
Law J u d e  Duane Ham-, I f i n d  the following 

12. The Department accepts the suggest ions of Judge lunde that part 
9553.0020, subpart  5, be modified by making the  following amendment: On 
page 1, l i n e  30: i n s e r t  the words capitalizedimprovementand 9 W 

after leasehold improvements, 

9553.0p20. sub& 25.. indirect costs. 

19. The Departmentconsidered Judge l u n d e s  recommendation f o r  modifica 
t i o n  of t h i s  d e f i n i t i o n  and desires t o  r e t a i n  the  language as proposed.
Even if a cos t  is d i rec t ly  i d e n t i f i a b l e ,  it may not be eas i ly  iden t i f i ed .  
Examples are p e n c i l s  staples, and paper clips. a d m i n i s t r a t i v e  c o s t s  of 
d i r e c t l y  ident i fy ing  such  i tma far exceeds the benef i t s .  

+JudgeLunde's report mistakenly i d e n t i f i e d  i n d i r e c t  costaa a8 subp. 24. 
It is subp. 25. 


